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17 March 2022 

 

To all AOPA Members 

 

Dear member, 

 

INTENDED APPLICATION FOR REVIEW TO THE HIGH COURT OF NAMIBIA PERTAINING TO IMPLEMENTATION OF PART 

139 OF THE REGULATIONS TO THE CIVIL AVIATION ACT NO. 6 OF 2016 

1. As you are probably aware, Part 139 of the Namibian Civil Aviation Regulations to the Civil Aviation Act 

No. 6 of 2016 will come into force on 1 April 2022.  

2. The provisions of Part 139 will have dire consequences for the Namibian aviation industry as a whole. 

3. As a result, the AOPA Namibia Board opted to seek legal advice from Ellis & Partners Legal Practitioners 

(“E&P”). The advice sought can be summarised as follows: 

3.1 The decision by the Minister of Works and Transport to promulgate and implement the 

regulations is considered an “administrative action”. 

3.2 Interested parties (such as AOPA Namibia and its members) who are aggrieved by the Minister’s 

administrative action, are permitted to apply to the High Court of Namibia for the setting aside 

of the administrative action. The aforesaid application is commonly referred to as a review 

application. 

3.3 Below are some possible grounds on which the High Court may set aside the Minister’s 

administrative action: 

3.3.1 the Minister’s action was procedurally unfair (i.e. due process was not followed when 

promulgating the Regulations); 

3.3.2 the Minister failed to take into account relevant considerations (such as the negative 

impact that Part 139 will have on the Namibian aviation industry); 

3.3.3 the Minister’s action is not rationally connected to the purpose for which it was taken; 

and, 

3.3.4 the Minister’s action is so unreasonable that no reasonable person would have taken 

such decision. 
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3.4 The relief that we seek from the Court, through the review application, would be the suspension 

of the provisions of Part 139 pending the outcome of the review application. The application 

would therefore have two parts, namely: 

3.4.1 PART A – whereby we seek the suspension of the provisions of Part 139, pending the 

outcome of the review application in PART B below; 

3.4.2 PART B – once the provisions of Part 139 are suspended, we will ask the Court, along 

the normal timelines prescribed by the rules of the Court, to consider the Minister’s 

actions and determine whether they should be set aside (on the abovementioned 

grounds).  

3.5 PART A of the application will be heard within a week or two after having filed the application. 

PART B will then take approximately 12 months to conclude, but at least (provided that we 

succeed with PART A) the provisions of Part 139 would have been suspended. 

3.6 To prove urgency, we will have to explicitly set out: 

3.6.1 the circumstances which renders the matter urgent; and, 

3.6.2 the reasons why we (the aviation industry) cannot be afforded substantial redress at a 

hearing along the normal timelines of the rules of Court. In other words, we need to 

prove that if the regulations are implemented, the aviation industry will suffer 

irreparable harm.  

3.7 Proving urgency is no easy task and the Court is generally opposed to urgent matters, if the 

urgency is not crystal clear or if the urgency was self-created (i.e. we should not be seen as 

having slept on this for a lengthy period of time and now wish to rush to court on an urgent 

basis). The number of consultations and engagement that we had with the NCAA will play a 

substantial role in proving the urgency and that the urgency arose now, instead of months/years 

ago.   

3.8 An urgent review application is complex and justifies the appointing of both junior and senior 

advocates to assist us and E&P in drafting and arguing the application in Court.  

3.9 An urgent application for review is a costly exercise, in that the legal fees will exceed  

N$ 500,000.00.  

3.10 Should the Court find that the matter is not urgent or that we created our own urgency, the 

review application will proceed along the normal timelines and the provisions of PART 139 will 

apply until such time as we set them aside. As mentioned above, an application for review 
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generally takes up to 12 months to conclude, depending on interlocutory applications and 

unforeseen delays. It is therefore crucial that we succeed with PART A. 

3.11 It should specifically be noted that should our review application fail, we will be liable for the 

legal fees of the winning party(ies). Furthermore, if the Court determines that the application is 

not urgent (i.e. we fail with PART A), we will also be liable for the legal fees incurred by the 

winning party(ies) for PART A of the application.  

4. Prior to launching the aforesaid review application, E&P shall direct a letter to the Chairperson of the 

NCAA in which they inform him that they have been instructed to approach the High Court with an 

application for review should Part 139 be implemented on 1 April 2022. The aforesaid letter will also be 

delivered to the Minster of Works and Transport, Minister of Environment and Tourism and the Minister of 

Health – as these Ministries will also be adversely affected through Part 139. It would of course be first 

prize if the Minister of Works and Transport adheres to the letter and agrees to suspend the 

implementation of Part 139 pending further engagement with interested parties. But due to the difficulty 

of urgent applications, we cannot sit and wait for the Minister to engage with us and hope for a positive 

outcome. The application for review should be prepared parallel to the aforesaid letter and if Part 139 

comes into working, the urgent review application should be filed immediately.   

5. In the premises, AOPA hereby requests its members and other interested parties to contribute towards 

the anticipated legal fees.  

Yours faithfully, 

 

 

Mr Mark Dawe 

President AOPA NAMIBIA 

Email: president@aopa.org.na 

Mob: +264-811294052 

 

 

 

 

 

 

 

 

 


